
 
 
 
 
 
 
 

 
 
May 16, 2019 
 
Kristi Minahan 
101 S. Webster Street 
P.O. Box 7921 
Madison, WI 53707 
 
Submitted Electronically 
 
Re: Economic Impact Analyses of WT-17-12 and WY-23-13 relating to the development of site-
specific criteria and waterbody assessments. 
 
 
Dear Kristi, 
 
Wisconsin Manufacturers & Commerce (WMC) and The Wisconsin Paper Council (WPC) 
appreciate the opportunity to comment on the Economic Impact Analyses for WT-17-12 and its 
related rule WY-23-13 regarding the establishment of Site Specific Criteria (SSC) methodology 
and waterbody quality assessments. WMC and WPC have chosen to comment on these EIA’s 
together as the comments are similar, and because one rule effects the other, as is reflected in 
DNR’s determination to promulgate them concurrently. 
 
WMC is a business trade organization with nearly 4,000 members statewide of all sizes and 
throughout all business sectors. WPC is a highly visible industry voice that advocates for and 
provides support for Wisconsin’s pulp and paper industry; an industry vital to Wisconsin. Our 
members provide employment, support local businesses, pay taxes, and give charitably. They go 
to great lengths, and at great cost, to be good stewards of the environment. Consistency and 
predictability from the regulating agency is necessary to facilitate compliance. 
 
The EIA is a critical part of the rulemaking process for our members. They rely on accurate 
economic impact analyses of administrative rules changes related to SSC and water quality 
assessments by the Department. WMC and WPC intend to provide comments on the rule language 
of both rules when the comment periods open, but the following comments focus on the EIA 
process.  
 
Generally, WMC and WPC appreciate the codification of methodology for decision making 
through rulemaking in order to provide additional transparency and clarity in DNR’s 
determination. However, the vagueness of certain definitions in rules, the lack of clarity of required 



sampling methodology, and significant uncertainty surrounding the relationship of phosphorous 
levels to the phosphorous response indicators, make it difficult for our members and their 
compliance experts to provide meaningful economic information. 
 
The EIAs must evaluate approximately how many water bodies will be considered impaired under 
a narrative method compared to a numeric method, and what cost each would impose on the state 
and regulated community.  It is disingenuous to claim that these rules have no cost impact because 
they are only determining whether a water body is impaired, and not to what extent the regulated 
community will be forced to address that impairment.  Noting that the rule could result in fewer 
impaired water bodies, with no supporting data, is not sufficient.  The Department has extensive 
data on the phosphorous levels in many of the state’s waterbodies, but data correlating 
phosphorous levels and the proposed indicators or biocriteria in Wisconsin waters was not 
provided.  To the extent the Department has analyzed those relationships, it should provide the 
data and the details of the comparative costs of both a narrative and numeric approach.  Assuming 
the Department has data to support moving to a narrative approach (i.e. that biocriteria are a better 
measure for impairment), that the data could be used to deduce whether the number of impaired 
water bodies will increase or decrease, which would lead to an estimate of compliance cost.  If the 
Department has not done a thorough enough analysis to understand the actual regulatory impact 
of a narrative approach versus a numerical approach, then the rule may require more analysis 
before moving forward.  The Department’s assertion of no economic impact presumes there will 
be no change in which water bodies are considered impaired, which entities are regulated, how 
they are regulated, nor in testing and compliance demonstrations, in which case a more complex 
and uncertain process is completely unnecessary.   
 
Moreover, the Department should provide a cost comparison between this approach and no 
regulation at all.  That the proposed approach is currently status quo is inconsequential to the 
necessity of this comparison.  Understanding that it is not an option for the Department and the 
state to forgo phosphorous regulation completely, this comparison is still important to illustrate 
the total cost of the regulation.  In other word, the Department must estimate the total cost of 
compliance with this program rather than just a comparison of a numeric and narrative approach.  
It is important for Wisconsin legislators, citizens, and permit holders to understand the total cost 
of Wisconsin’s phosphorous program, so only performing actual economic impact analyses in 
individual SSC rules or in rules addressing only a portion of state does not provide a complete 
picture of the state-wide cost.   
 
Further, WY-23-13 codifies reliance on guidance that is to be updated every two years. While 
2017 Act 369 requires some opportunity for public comment on guidance, should it be upheld, it 
does not excuse an agency from avoiding the rulemaking process when they set a “standard, 
regulation, statement of policy…to implement” specific legislation. Wis. Stat. § 227.01(13). 
Without a full understanding of what may be required by guidance or what the resulting guidance 
will require, it is nearly impossible to understand compliance cost estimates given the frequency 
with which standards and methods could change in guidance.  
 
Moreover, the guidance upon which these rules would rely for the next two years (WisCALM) 
was finalized on April 1, 2019.  Notice of solicitation for these comments was published on April 
16, 2019.   At the time the guidance was being reviewed, it was not clear that it would be fully 



incorporated into these rules.  In fact, until the final stakeholder webinar discussion hosted by 
DNR, many of our members were under the impression that WisCALM would be superseded by 
numeric standards set through this rulemaking.  Therefore, little effort was undertaken to evaluate 
and comment on a guidance document that would only be relied upon until the rules were 
promulgated, and seemingly no economic evaluation was completed during the guidance 
development.  Relying on a guidance document that went through the administrative process prior 
to these rules, and without stakeholders knowing that the guidance document would be 
foundational to the regulation, denies stakeholders of a meaningful opportunity to provide input.  
Stakeholder must understand the interaction of rules and guidance, and much like these two rules 
are being promulgated simultaneously, so should the guidance upon which they rely.   
 
The EIA states that this rule “simply clarifies and documents a process for conducting a review 
already” found in statute and administrative rule. However, the changes proposed in WY-23-13 
would be incorporated into these SSC determinations, including the narrative biocriteria analysis 
and phosphorous indicators. A shift from numeric biocriteria to a narrative approach will 
fundamentally alter impairment and SSC determinations. There will be cost impacts associated 
with a changed process, and those costs must be evaluated in the EIA. The EIA should evaluate 
increased cost of sampling, testing, and demonstrating compliance with a more ambiguous 
standard based on multiple variables that may change every two years.  This should include the 
cost to both the state and the regulated community.   
 
EIAs should also include an analysis of costs for a permit holder to comply in cases where the SSC 
is more stringent based on the adoption of this narrative approach and discuss potential cost 
benefits to those who are eligible for a less restrictive SSC. Under this proposed rule, a waterbody 
or segment of the waterbody may be eligible for a more stringent SSC even if they attain the 
statewide phosphorous standard. The new authority for reviewing these response indicators, found 
in WY-23-13, creates a new opportunity to waterbodies to be eligible for a more stringent SSC, 
and the Department must have some understanding of the magnitude of stricter SSCs under this 
approach, as well as the cost of those. A finding that a water body requires an SSC that is more 
stringent can result in tens of millions of dollars in compliance costs that are not accounted for in 
this EIA. 
 
Often the only economically feasible option for a WPDES permit holder is to request an SSC that 
is less stringent than the applicable standard. If a permit holder cannot comply absent an SSC 
request, the request is not in fact voluntary.  Therefore, to characterize the costs associated with 
SSC development as voluntary does not negate the requirement to analyze the cost. The EIAs must 
evaluate the process cost as well as the impact on compliance cost.    
 
Further, a rule codifying long standing practice previously not in a rule should require an analysis 
that compares the cost of the practice existing to the cost if the practice did not exist. It is inherently 
unfair to the regulated community, and in most cases, illegal, to impose new requirements outside 
of the Chapter 227 process and then, after years of implementation, codify those practices in 
administrative code and claim that there is no economic impact because it just codifies existing 
practice.   
 



We appreciate the opportunity to provide comment on the EIA and look forward to commenting 
on the rule language. We would like to provide more meaningful cost feedback, but there are a 
number of uncertainties in the language that make that task difficult at this point. We look forward 
to a robust conversation as this rule moves forward to make sure the right balance is struck between  
Regulatory certainty and environmental management.  
 
 
Sincerely, 
 
/s/ Lane Ruhland 
 
Lane Ruhland 
Director, Environmental & Energy Policy 
Wisconsin Manufacturers & Commerce 
 
/s/ Delanie Breuer 
 
Delanie Breuer 
Vice President of Environmental and Regulatory Affairs 
Wisconsin Paper Council  
 
 


